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	1 • ALLOCATING RESOURCES THROUGH THE LAW OF PROPERTY TC "1 • ALLOCATING RESOURCES THROUGH THE LAW OF PROPERTY" \f C \l "1" 


I. Natural Rights (Locke’s Labor Theory) TC "I. Natural Rights (Locke’s Labor Theory)" \f C \l "2" 
A. self-ownership thesis: man owns his own body ( owns the labor of his body ( owns the objects he mixes with his labor (aim of rewarding productivity/investment)
B. two limitations

1. spoilage limitation – can’t appropriate more than you can make use of before it spoils (seems to be relevant only before money, which allows you to make large claims and hire people to work the property claimed)

2. sufficiency limitation – can claim anything so long as there’s enough and as good left for others (make sure there’s enough out there so that neighbor has enough to ensure his self-preservation)

C. criticisms of Locke’s theory

1. question of scope – Nozick question of whether you own the ocean once you pour a can of tomato juice into it

2. leaps in theory (b/t ownership of labor and ownership of objects mixed with it)

a) Locke’s justification: these things gain value precisely from the addition of labor

3. question of what constitutes “labor”
a) overly broad: person owns whatever his servants add their labor to

b) overly narrow/parochial: dismissal of activity of NAs

II. Personality (Radin, Property and Personhood) TC "II. Personality (Radin, Property and Personhood)" \f C \l "2" 
A. basic thesis: private property is necessary to achieve self-development; use of property to express personality/character

1. connections with particular items on subjective basis that generates a “hierarchy of entitlements” – the closer the property is to personhood, the higher the entitlement

B. distinction between personhood property and fungible property

1. personhood – property needed to develop as a person (e.g., wedding band)

2. fungible – property used for other ends (e.g., money)

3. notion that law recognizes personhood property (theoretical basis for property law)

C. problems with this theory of property law

1. not clear how to distinguish between the two types of property (ppl have differing instincts about property and its worth)

III. Libertarianism TC "III. Libertarianism" \f C \l "2" 
A. Reich, The New Property – property as expression of liberty
1. certain forms of government largess should be considered property, on grounds that individuals need to know they’ll be protected from arbitrary gov’t action/power

B. Pipes, Property and Freedom – connection between property and liberty

1. prop provides key to emergence of political/legal institutions that guarantee liberty

C. responses to libertarian arguments

1. idea that private property can’t exist without a state (state as ultimate enforcer of property) – so the libertarian argument gets it backwards

2. if private property is truly essential to guaranteeing liberty, then we have to ensure that everyone has it – transforming libertarian argument into a defense of the welfare state

IV. Utilitarianism TC "IV. Utilitarianism" \f C \l "2" 
A. Demsetz ( property rights can be seen as arrangement of rights as between persons over things; role of property is to internalize the externalities
1. externality = cost or benefit that person making a decision doesn’t take into account

a) external to the person, in that it falls on someone else (e.g., pollution)

b) private property developed in order to make these externalities internal

2. communal property ( tragedy of the commons

a) overconsumption, since all costs fall on the community

b) e.g., tribe of 100 members owns forest of 1000 trees – each member has 1/100th interest in 1000 trees

· when member A decides to cut down a tree, he now has 1/100th interest in 999 trees and full ownership of 1 tree (net gain)

· all other members now have 1/100th interest in 999 trees – net loss, an externality to A since he’s not thinking about loss to tribe

3. incentives against negotiating in system of communal ownership

a) difficulty of unanimity requirement (since all owners will have to agree)

· also, need to identify all members of the community

b) free-rider effect – individual member can decide to reap benefits of the agreement without contributing to cover the costs

c) holdout effect – individual member refusing to participate, obstructing the deal in hopes of causing a more advantageous (to him) deal

d) increased negotiation costs in bargaining over the allocation

4. private property swoops in to save the day

a) internalizes the externalities – concentrates benefits/costs on owners, incentives to utilize resources more efficiently

b) reduces costs of negotiating – reducing scope of agreement to the two owners affected by the externalities that still exist

5. costs of private property

a) monitoring/enforcement costs (e.g., to prevent poaching off your property)

b) transition to private property is subject to high transaction costs

· possible, though, that you might see transition to private property even if costs exceed benefits to society because of the externalities

· e.g., small group of owners getting together to establish private prop rts, externalize costs of getting together onto rest of society

6. criticisms of Demsetz

a) neglects to elaborate on costs of establishing private property

b) gives up too quickly on communal property – assumption that it necessarily involves rt of capture (rt to appropriate resources for personal use)

c) logical extension of Demsetz theory ( concentration of ownership in one or few persons in order to reduce transaction costs

B. Rose, Property as Storytelling (criticism of Demsetz’s assumption that all actors will be rational and self-interested) ( narrative aspect of theories of property law

1. property defines/codifies our relationships with other people – relationships with regard to a thing, and to control of others’ access to scarce resources

2. different types of characters, with different approaches to property/control

a) ranging from those who want it all for themselves, to those who want everyone else to do well before they look to themselves, etc.

C. theories of efficiency
1. Kalder-Hicks efficiency = if aggregate benefits to society outweigh the costs

2. Pareto efficiency = if one person is benefited and no one is harmed

a) if there are going to be losers, you have to compensate them (idea that no one will buy/sell if it’s possible the transaction would be to their detriment)

b) one allocation is Pareto superior to another if that allocation improves position of one party without reducing position of any other party

c) one allocation is Pareto optimal to all others if there is no other allocation that could improve a party’s position without also undermining/reducing someone else’s

V. Application to Fisheries Cases ( Alliance Against IFQs v. Brown TC "V. Application to Fisheries Cases ( Alliance Against IFQs v. Brown" \f C \l "2" 
A. individual fishing quota system established in Alaska by state regulation, under which total amount of fish that could be caught in a year was allocated to individual fishermen

1. some fishermen upset because they didn’t get rights in the initial allocation (quota established based on those who owned fishing boats 1988-1990)
B. IFQs as a solution to the tragedy of the commons problem

1. fisheries were inefficient; overconsumption since no incentive for conservation

a) race to capture (in order to get title to fish, have to catch it before anyone else) – led to overinvestment in equipment, etc.

2. reg effectively transferred economic power from those who fished to those who owned boats (i.e., those who invested in the industry)

a) underlying policy rationale to reduce overinvestment – reg discourages future investment (limits to those who have already invested)

3. created transferable quotas of fish that could be bought and sold

C. quota shares analogize to a kind of property rt (create limited access, assign shares of percentage of the catch, etc.)

1. encourages conservation

2. takes into account the future state of the market – avoids future market gluts

D. problems with adopting IFQ-type system

1. transaction costs of shifting to such a system

a) plus, initial distributional concerns (in deciding how to allocate quotas)

2. long history (custom) of fishing industry

3. high enforcement costs
	2 • JUSTIFICATION FOR REGULATING PROPERTY RIGHTS – COASE TC "2 • JUSTIFICATION FOR REGULATING PROPERTY RIGHTS – COASE" \f C \l "1" 


I. The Coase Theorem TC "I. The Coase Theorem" \f C \l "2" 
A. one policy reason for regulating property rts – internalizing the externalities

1. traditional economic analysis (Pigou) – externality arises as one party harms another party

a) e.g., externality when A releasing pollution that adversely impacts B

b) internalize such externalities by either imposing a tax on A (reflecting damage that A’s pollution caused B) or making A liable (through torts, etc.)

B. Coase analysis – externalities are reciprocal, cost arises from two incompatible land uses
1. removal of notion of fault from the analysis

2. broadened array of tools society can use to deal with externalities

a) bargaining between parties themselves (instead of reliance on tax/liability methods)

C. Coase’s theorem – if transaction costs are zero, efficient resource allocation will result, no matter who has the entitlement (i.e., which party is entitled to use the land)

1. ex: doctor’s office (worth $7K) next door to noisy candy manufacturer (worth $5K)
a) if confectioner has entitlement to operate his business – two would negotiate a price that doctor would pay confectioner to keep his consulting room (b/t $5K and $7K)

b) if doctor has entitlement – confectioner will likely close down, since his business isn’t worth enough to pay off doctor (would demand >$7K)

c) either way – efficient result (best for society for doctor’s office to survive)

2. assumption of zero transaction costs (no acct of negotiation costs, free riders, holdouts, etc.)

D. Factory vs. Fishery example – coexisting along river

	Resource Allocation
	Pollution level (tons)
	Control costs
	Net profit

Fishery
	NET PROFIT Factory
	Total

	A. fishery closes
	60
	$0
	$0
	$1M
	$1M

	B. primary treatment
	30
	$125K
	$480K
	$875K
	$1.355M

	C. primary + secondary
	10
	$600K
	$1M
	$400K
	$1.4M

	D. factory closes
	0
	$1M
	$1.2M
	$0
	$1.2M


1. if factory operated alone, could earn $1M; if fishery operated alone, could earn $1.2M

2. intermediate options: factory could engage in one of two pollution abatement programs
3. C is efficient allocation ( results in greatest net profit
a) invoking Kalder-Hicks efficiency (aggregate benefits exceed aggregate costs)

b) Pareto efficiency inapplicable here (all allocations improve one and reduce the other; all allocations are Pareto optimal as compared to each other)

E. application of Coase theorem to factory/fishery example

1. if factory has entitlement (default of scenario A) – fishery will want to bargain to C
a) factory will want minimum of $600K; fishery willing to pay up to $1M

2. if fishery has entitlement (default of scenario D) – factory will want to bargain to C

a) fishery will want minimum of $200K; factory willing to pay up to $400K

F. if there was another option of fishery relocating (fishery profit would increase to $1.2M,  move would cost $500K)
1. likely to be Kalder-Hicks efficient – fishery can earn $1.2M, factory can earn $1M at a cost of $500K – total net profit of $1.7M (better than scenario C)

2. if factory has entitlement – fishery can either pay off factory and stay, or move

a) would move – overall benefit of moving (stands to earn $1.2M minus $500K moving cost; net profit $700K) is greater than overall benefit of paying off factory (pay $600K to get to C; net profit $400K)

3. if fishery has entitlement – factory can either pay fishery to move, or pay off to get to C
a) to shift from D to C, factory would have to pay fishery $200K and pay control costs of $600K for total loss of $800K

b) to pay fishery to move, would just have to pay $500K moving cost (no abatement)

c) factory’s profits higher if fishery moves

II. Qualifications to the Coase Theorem TC "II. Qualifications to the Coase Theorem" \f C \l "2" 
A. transaction costs mess with this whole analysis

1. if transaction costs are higher than the difference between the negotiating prices, then there’s not enough money on the table for the fishery to pay off the factory

2. size of the difference b/t minimum side payment and profit available to party negotiation, compared to the size of transaction costs, will ultimately determine whether there’s a deal

B. even if it doesn’t matter how you initially allocate the rights (for question of whether you get to the efficient outcome), how you allocate the rights does still have distributional impact
1. if confectioner has right to operate his business, doctor has to pay the confectioner; if doctor has the initial right, then the confectioner is out of luck

2. in both cases, efficient outcome of doctor office in business, but distributional difference as between the two parties

C. initial allocation does have implications for what subsequent exchanges will occur; may have implications for what the efficient outcome will be
1. if you have the right at the outset, may be less willing to sell it in subsequent exchanges (may demand more to sell it in subsequent exchanges than you would if you had to go out and buy the right in the first place)

III. Implications of the Coase Theorem for Property Law TC "III. Implications of the Coase Theorem for Property Law" \f C \l "2" 
A. highlights significance of transaction costs, and the need to reduce them in order to encourage private bargaining

B. emphasizes the potential of private bargaining to address externalities

C. reframing of what constitutes an externality – helps to frame modern law on nuisance, etc.

	3 • THE RULE OF FIRST POSSESSION TC "3 • THE RULE OF FIRST POSSESSION" \f C \l "1" 


I. First Possession and Acquisition by Capture TC "I. First Possession and Acquisition by Capture" \f C \l "2" 
A. possession = the first person to exercise dominion/control over a wild animal becomes the owner of the animal (first in time)

1. once a person has gained possession of a wild animal, he has rights to that animal superior to the rest of the world

a) note: when animals escape, they resume status as common property

b) provides notice to the rest of the world (mortal wounding or actual possession)

c) rewards useful labor in capturing the animal

2. Pierson v. Post (NY, 1805) – mere chase is insufficient to establish rights of first possession
a) possession exists only when there is actual capture (or mortal wounding)

b) first in time rule is necessary for sake of certainty and preserving order in society

c) Livingston dissent – this rule discourages fox hunting, which will be bad for farmers (fox = “noxious beast”)… see notes p.2 for discussion re incentive effects

3. continuum of possession

a) mere pursuit (not enough to constitute possession) ( pursuit with reasonable prospect of capture (Livingston dissent) ( mortal wounding or securing of property ( absolute capture (definite possession)

4. constructive possession (ratione soli) – wild animals are in possession of the land owner until they leave the land
B. role of custom in determining property rights

a) Ghen v. Rich (MA, 1881) – upheld reasonable custom re possession in whaling industry
b) π killed the fish; custom in Cape Cod for whalers had been for a long time that the one who killed the whale and left on it marks of appropriation had the property rt
c) ct went with custom over case law re possession of wild animals in general (which req’d actual capture) – although local usages should not set aside general maritime law, this objection doesn’t apply to a custom that embraces an industry

· allows industry to be maintained (incentive for killing whales)

· decreases transaction costs (norm self-enforced by communities)

· reasonable custom (provides salvage fee to the finder)

d) potential problems of going with custom

· situations w/ competing customs, where not clear what prevailing custom is

· discourages innovation

e) bottom line: this case shows potential for custom to be used, but also illustrates consequences and potential problems

C. Popov v. Hayashi (CA, 2002) ( idea of a pre-possessory right
1. π was about to catch the Barry Bonds home run ball, but was prevented from doing so by the mob that pushed him down; Δ (not part of the mob) established possession by capture

2. holding: each party had an equal claim to the ball, so fair judgment is to auction the ball off and split the proceeds between the parties

a) Δ had strong claim in actually establishing possessory property right

b) π would have had a prior claim, had there not been wrongful interference from mob

· stopping the ball as an analog to mortal wounding (given that π’s glove first stopped the trajectory, before mob knocked it out)

· also, policy interest in not giving Δ sole possession – disincentivize ppl from taking advantage of mobs in the future (despite fact that all parties involved came to the game prepared, were aware of the risk…?)

c) splitting proceeds to acknowledge that π may or may not have obtained possession absent the wrongful act

D. importance of policy aims in determining property rights
1. Keeble v. Hickeringill (UK, 1707) – K owned duck decoy pond; H (neighbor, on his own land) fired gunshots in order to scare off the ducks

a) policy of awarding damages when there was malicious interference with trade
· had H had been shooting ducks (to kill and sell for himself), ct would likely have found for H – no reduction in number of ducks going to market there

· judges relying on a form of policy-based reason, based on empirical assumptions about what works best for the market
b) distinguished from cases of fair competition
· school example: would be proper for a schoolmaster to lure students away from rival school by offering better instruction, but not to just frighten students away from the rival school

c) distinguished from Pierson 

· duck trade vs. fox-hunting sport

· society policy aim: here, competition was destructive to society’s interests; constructive in Pierson

II. Manipulating the Rule of First Possession (Subsequent Possession ( finders cases) TC "II. Manipulating the Rule of First Possession (finders cases)" \f C \l "2" 
A. policy aims involved in finders cases
1. desire to promote return to true owner

2. rewarding honest finders

3. encouraging productive use of found property

4. discouraging wrongdoers and trespassers

5. reducing need to resort to self-help remedies

B. Abandoned Property ( property to which true owner has voluntarily given up claim of ownership

1. generally, finder of abandoned property is awarded title ((exception: trespassers))
2. property is generally assumed not to be abandoned

C. Lost/Mislaid Property

1. rule: finder has property right to the found object as against the whole world except for the true owner
a) corollary: first in time rule (true owner has greatest possessory right, then the first finder, then subsequent finders)

· encourages finders to reveal that they’ve found something

· cheaper to grant property right to finder than to allow lost object to fall out of private property and go through process of privatization all over again

· hierarchy of rights encourages peace/order, discourages self-help remedies

b) Armory v. Delamirie (UK, 1722) – chimneysweep found ring, goldsmith swiped a stone from it
· value of best gem that could fit in the socket awarded to chimneysweep

· question of whether value should be discounted by probability of true owner reappearing – but owner can always go after the finder…

(a) this arg not entirely consistent w/ property rts being relative…

· if true owner reappears, can sue chimneysweep for conversion; couldn’t sue goldsmith if goldsmith has already paid damages to chimneysweep

c) Armory hypo: if finder was a thief and goldsmith purchased the gem honestly

· literal reading of rule would give rt to first finder; but cts tend to be swayed by honesty of finder 2 as against finder 1

2. finders vs. homeowners (private homes)
a) homeowners are generally awarded rights to things found in their homes
b) imbedded property to owner

· Elwes v. Brig Gas ( land leased to gas company, who found a prehistoric boat imbedded in the soil; property rt granted to owner of the land

· South Staffordshire (cited in Hannah) ( pool cleaners find two rings in pool; property rt granted to pool owner

· policy aims – too invasive (don’t want ppl digging in other ppl’s land); strong landowner expectation that things in his soil would belong to him

c) private homes – found objects go to homeowner

· exception: Hannah v. Peel (UK, 1945) – absentee owner vs. finder who was stationed in the house (owner compensated for requisitioning of his house)

(a) property rt granted to finder – owner had never physically had possession of the house (no personhood interest in property)
(b) also, no evidence that owner even knew about brooch in house

(c) rewards honest finder (turned brooch into police)

· Hannah court looks to Bridges v. Hawkesworth as precedent

(a) customer found parcel on floor of store; ct awarded to finder (and not to store owner) ( parcel held to be lost (not embedded, etc.)

3. in public places – lost property to finder, mislaid property to landowner

a) McAvoy v. Medina (MA, 1866) – customer found pocketbook lying on table in barbershop ( mislaid property

· true owner intentionally lay property down, unintentionally left it behind

· property rt awarded to shop owner – facilitates return to true owner

· note: controlled by true owner’s state of mind – not always clear…
b) lost property – true owner is unintentionally separated from the property

4. ultimately guided by policy concerns
a) rewarding honesty; incentivizing finders to disclose their findings

b) promoting return of property to true owner

c) keeping in line with expectations (e.g., Hannah owner not knowing about brooch)

D. Native American Property Rights TC "Native American Property Rights" \f C \l "3" 
1. Johnson v. M’Intosh (US, 1823) – J inherited land from company that had bought land from NAs, M from grant from federal government
a) question of if NAs can convey land, whether such transfer can be recognized by cts
b) holding: NAs cannot convey land to private individuals, only to government

· US has ultimate dominion, qualified by NA right of occupancy (which US has right to extinguish)

· NA property rts = rt to use/occupy; restricted rt to sell (only to sovereign)

c) legal basis for this holding

· international principles of discovery and conquest

· custom / settled expectations – longstanding practice to do so

(a) use of custom troubling here – unlike in Ghen, NAs (party most affected) weren’t party to establishment of custom in first place

(b) more troubling: ct has to defend colonialism as a practice

· productivity – determination that NA use of land wasn’t most productive

2. Delgamuukw v. British Columbia

a) tribe had exclusive use and occupation of land through aboriginal title; tribe can use only in a manner consistent with ancestral use (doesn’t seem to be a fair restraint…)

b) legislature can infringe upon an aboriginal right if in furtherance of legislative objective and if consistent with fiduciary relationship

c) note here: reluctance of another ct, centuries later, to upset settled expectations

III. Creation / Intellectual Property TC "III. Creation / Intellectual Property" \f C \l "2" 
A. includes patent law (seeks to protect invention), copyright law (protecting original forms of expression), trademarks, rights to publicity (rights of celebrities to their persons)

B. Exclusivity and Imitation TC "Exclusivity and Imitation" \f C \l "3" 
1. disputes over how rights should be allocated when unpatented, uncopyrighted material is imitated by a competitor

2. INS v. AP (US, 1918) – AP (complainants), conglomeration of news providers, sued for an injunction against INS (for-profit news organization, competitor in news market) to stop INS from taking news/reports from AP bulletins and profiting by selling reports to newspapers not part of AP
a) injunction granted; INS not allowed to use the news until it was no longer of value

b) issue was the relationship of the news to the two companies (not relationship of the news to the people who bought the papers)

· focus on fair play in business (idea of reaping where you don’t sow) – implications of Locke’s labor theory

c) arguments against this holding

· this was wartime (bans on telegrams being sent out of London) – ppl need the news, so INS was providing a valuable service?

· public interest – rewarding investment in order to make news available
(a) actual subject matter of news isn’t something you can own privately; policy interest in disseminating it

· spoilage argument: once news is published, AP gets no further value…

· Brandeis dissent: legislature should decide question of private property rts

3. Cheney Brothers v. Doris Silk Corp. (2nd Cir, 1929) – DSC manufactures and designs silk patterns (no such originality as would support a patent, not eligible for copyright); CB copied one of DSC’s popular designs and undercut DSC’s prices
a) no right granted 

· institutional competence (leg would be better at deciding this)

· concern that granting the right would create a slippery slope

· concern with expanding property rts protection – ct wants to limit extent to which cts grant through common law various property rts

(a) INS doesn’t create some kind of common law patent or copyright
b) rights are limited to chattels which embody invention

4. Smith v. Chanel (9th Cir, 1968) – perfume company claimed in ads that its product was the “equivalent of the more expensive Chanel No. 5”

a) Chanel not entitled to a monopoly, even though it had created the product

b) imitation is the lifeblood of competition

C. Property Rights in Body Parts TC "Property Rights in Body Parts" \f C \l "3" 
1. Moore v. Regents of the University of California (CA, 1990) – doctors took Moore’s cell samples in treating him for hairy-cell leukemia, developed valuable cell line from it

a) Moore’s claim: theory that he still retained property right in his cells after excision, at least for purpose of directing their use; never consented to their use in research

· drawing on theory of property as a bundle of rights
b) holding: Moore retained no property right in his cells post-excision

· first theory: M asking for too much (property rt in others’ research; property rt in cells after they’ve left his body)

(a) dissent: since we’re dealing with a bundle of rights, can grant property rights and limit which “sticks” are given

· second theory: what M is asking for is too narrow to constitute property (CA Σ restricts use of excised cells, eliminates so many of the rts ordinarily attached to property that one cannot simply assume that what is left amounts to “property” for purposes of conversion law)

(a) majority view of property – can’t create such finely-grained rts; property has to encompass certain range, and what M is asking for is too narrow to give full force of “property”

c) majority reference to tragedy of the anticommons – proliferation of private property rts, too many ppl to veto action, leads to underconsumption
· e.g., having to get permission from all the various owners of cell lines will frustrate medical research

· costs get passed on to consumers (who need products of research)

d) majority overlooks/discounts implications of “bundle of rights” theory

D. eBay v. Bidder’s Edge TC "eBay Trespass to Chattels Action" \f C \l "3"  – eBay sued BE for unauthorized access to eBay databases; BE used robots to conduct multiple searches rapidly on eBay’s site; eBay and BE had tried unsuccessfully a couple times to come to licensing agreement; BE decided to keep searching anyways
1. ct grants eBay preliminary injunction against BE
2. trespass to chattels cause of action – unauthorized use of the property of another

a) possessory interest in computer servers (tangible rt), interfered with by BE

b) eBay now has right to exclude others from its site ( right to prevent others from copying, making use of info on its site (intangible rt)

3. second element of trespass action – actual harm suffered

a) diminished server capacity, and potential for greater diminution if others followed BE’s lead

b) level of harm that has to be proven may turn out to be quite low, though, so eBay may be able to exclude any user it chooses

· e.g., not clear whether eBay can exclude individual user from copying info of a single auction

4. important – think about what right was requested, what right was granted

E. Adverse Possession TC "IV. Adverse Possession" \f C \l "2"  (role of reliance)
F. if a person has (1) occupied the land adversely and (2) the Σ of limitations has run, the adverse possessor can sue to obtain title in the land and can be awarded a property rt in the land

1. new title extends back to pt of entry; APer liable for any liability acquired during that time

2. AP law varies from state to state; Σtory period is generally 6-10 years

3. generally can’t make AP claim against government property held for public use

G. rationales for adverse possession

1. prevents valuable resources from going to waste (not being used by original owner)

2. punishes the sleeping owner

3. personhood – APer living on the land may be more closely associated with the land

4. quiets title and reduces disputes over the land

a) but this is contrary to first in time rule – sets up mechanism where someone who comes after original owner can gain a greater rt to the property

5. reliance – APer develops expectations of continued possession of the land

6. marketability – easier to transfer title b/c don’t have to worry about stale claims to the land

H. six standard elements of adverse possession
1. actual possession – possessor must physically take possession of owner’s land
a) Van Valkenburgh v. Lutz (NY, 1952) – Ls owned land east of disputed patch; for years, established a walkway across the land they didn’t own, and then built a shack on it; VVs bought the land from the city and ejected Ls
· AP must have good faith hostile possession – garage encroachment under mistaken belief that the land belonged to him doesn’t constitute AP

(a) must know that land doesn’t belong to him, and adversely possess

· NY Σ required cultivation – here, no real improvements (“junk”), not enough evidence to support possession
(a) value-laden statement as to what constitutes improvement

· land must be possessed (cultivated) in full – Ls only encroached a bit

(a) dissent: this req isn’t reasonable; should instead read Σ broadly

2. open and notorious possession – must be sufficient to put attentive land owner on notice that someone is on their land (NB: usually, owner doesn’t actually have to know)
a) usually rely on physical evidence; can sometimes be satisfied by reputation (e.g., neighbors all calling it Lutz’s garden)
b) establishes there has been some reliance by APer and/or third parties

c) presumption that owner is put on notice with a major encroachment upon property

d) Mannillo v. Gorski (NJ, 1969) – boundary dispute; encroachment of 15 feet
· “open and notorious” doesn’t req subjective (actual) knowledge of AP, but rather objective knowledge (vigilant owner would know of AP)
· no presumption of knowledge arises from minor encroachment along a shared boundary

(a) don’t want owner to have to resurvey land every time any improvements made on either side of boundary

(b) no appreciable productivity increase in minor encroachment

· imposes liability rule when AP isn’t open/notorious (true owner could be forced to sell that land to APer)
(a) leads to valuation problems…

e) Mannillo rule is inconsistent with repose rationale (reverses settled expectations)

3. hostile/adverse – APer must occupy land without true owner’s permission (either explicitly or implicitly), and must intend to remain
a) from Mannillo – doesn’t req examination of subjective state of mind of APer, but rather objective hostility (i.e., APer possesses the land w/o permission of owner)
b) permissive use can ripen into non-permissive use – e.g., if tenant gave clear notice to landowner that he was taking possession or property in his own right, and owner didn’t do anything about it

4. or under claim of right – alternative to hostility req (examination of APer state of mind)
a) ways of considering APer’s state of mind

· majority: objective std, subjective state of mind is irrelevant (CT rule)

(a) indistinguishable from hostility req; all that’s needed is APer occupying land w/o permission of true owner

· subjective good faith std: must have believed was occupying own land

(a) Helmholtz: cts implicitly use this std, reward honesty

· subjective bad faith std: aggressive trespasser (Lutz, Maine rule)

(a) APer acting with subjective intention to take s.o. else’s property

b) situations where state of mind is relevant

· color of title cases – AP took possession by claim based on some written instrument, but there’s a flaw in the instrument, so only color of title

(a) both owner and APer intended for APer to own land

(b) APer generally has good faith

(c) APer subject to more lenient req’s (unless knew title was void); e.g., shorter Σ of limitations, doesn’t have to cultivate entire land

· mistaken boundary cases (e.g., Mannillo)

(a) honesty helps in these cases, even though cts say they’re applying majority objective hostility test

(b) goal of helping good faith trespassers

· aggressive trespassers

(a) very unlikely ct will find for willful trespasser – will construe other elements very strictly – implicit good faith req

c) in practice, cts look at good/bad faith of APer – if evidence of bad faith, will give title back to owner (construing elements of AP such that APer hasn’t established it)
5. continuous – APer must occupy land continuously during Σtory limitations period
a) if APer abandons (leaves with no intent of returning) during period, Σ resets
b) ensures that APer is earning his right to the land, relying on possession of the land
c) Howard v. Kunto (WA, 1970) – don’t have to establish absolute continuity; must be consistent with actions a like owner would normally take
· K occupied summer house under defective deed (color of title); discovered when trying to convey land that most owners along that strip were on the wrong lot; title owner tried to evict K on grounds that K hadn’t occupied continuously (just summers) and therefore couldn’t establish AP
· ct upheld K’s claim – consistent with what owners would have done with land of this nature (summer homes along Puget Sound)

· note: used objective std here (K had no intent to possess land that wasn’t his, but ct allowed AP claim)

d) tacking – adding time of possession by previous owners in order to reach Σ period

· allowed for APers when APer1 and APer2 are in privity – i.e., when there has been voluntary transfer of possession from one APer to another

(a) concern: keeping owner on notice, despite change in APers

(b) possibly inconsistent with earning theory of AP…

· tacking is automatically allowed for conveyance by true owners
6. exclusive – APer can’t share the land while establishing adverse possession
a) can’t AP something while sharing it with the true owner – if owner thinks tenant is sharing the property, tenant can’t be a true adverse possessor
b) exception to exclusivity rule in cases where average owner would share property
· e.g., you and your brother can; you and 1500 other campers can’t
7. for length of time req’d by Σ of limitations – will be extended if true owner suffers from a disability at the time of initial entry by APer (e.g., minor, mental illness)
I. AP of personal property TC "AP of personal property" \f C \l "3"  – four approaches to question of when cause of action accrued (when Σ of limitations started running)
1. strict interp: cause of action accrues immediately upon loss of paintings
2. AP approach: accrues when APer begins to satisfy elements of AP (i.e., when APer begins to display it openly/notoriously, possess it exclusively, etc., continuously for Σtory period)
a) burden is on APer to begin to satisfy elements

b) applicable for real property; unfair in cases of personal property

3. discovery rule approach: accrues when true owner discovered (or should have through due diligence) the facts forming the basis of cause of action, including identity of APer

a) so long as owner exercises due diligence and doesn’t find necessary facts, prevents cause of action from accruing

b) “due diligence” = ultimately a facts-centered case-specific inquiry
c) O’Keefe v. Snyder (NJ, 1980) – O’K painted some paintings, claimed they were stolen in 1946, didn’t really do too much to report the loss or try to recover the paintings; discovered them in 1975 in S’s gallery; S claims he could trace the possession of these paintings back to before O’K claimed they were stolen

· difficulty to demonstrate open/notorious req for personal property
· brings burden/focus back to original owner

4. demand and refusal approach (adopted only in NY): doesn’t accrue until true owner makes a demand for the return of the property and the adverse possessor refuses

a) clearly pro-original owner; limited defenses allowed to APer (e.g., can claim owner waited too long to demand, reliance issues)

J. problem of cultural property – disputes over return of cultural patrimony (museums v. nations)

1. importance of repose

2. significance of recognizing a people’s personality interest

3. distributional and justice concerns (access to wealth, etc.)
IV. Marital Property TC "V. Marital Property" \f C \l "2" 
A. two types of state law re dissolution of marriages
a) equitable division regimes (majority) – property divided based on range of factors

b) community property regimes (9 states) – presumption of equal division b/t spouses

2. always at issue: what counts as property, to be included in division ( special problem of professional degrees (where one spouse financially supports the other through school)

B. In re Marriage of Graham (CO, 1978) ( MBA is not marital property

1. majority: MBA doesn’t have the essential elements of property (like in Moore; therefore can’t be considered property, to be allocated)

a) no exchange value – BUT: he can get money in exchange for services he can now render due to the degree

b) degree as result of hard work, something you can’t buy – BUT: notion that property is something you have to purchase is easily rebutted (e.g., property rt via capture)

c) degree is basically just intellectual achievement that can assist in future acquisition of other property – BUT: degree does have value in itself

2. policy reasons for recognizing a property interest in the degree

a) reliance interest – wife’s lost oppty cost (choice to stay in job with immediate earnings solely to put husband through school)
b) incentives to invest in a relationship and/or partner

c) equality considerations

3. policy reasons for not recognizing a property interest in the degree

a) market uncertainty, difficulty in assessing value of degree

b) unfairness in equating wife’s contributions with degreed husband’s earning capacity for the rest of his life

4. note: NY is pretty much alone in recognizing increased earning capacity as a property interest in marital dissolution proceedings

a) counter proposal (ALI): reform alimony, use this as vehicle for addressing some of the policy objectives pro property interest
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I. Present Possessory Estates TC "I. Present Possessory Estates" \f C \l "2" 
A. Overview TC "Overview" \f C \l "3" 
1. estate system = method of classifying interests in land by time; developed to characterize the interests created by various levels of subinfeudation
2. general property interests in land can be classified as possessory or non-possessory

a) estates are only those interests that are now possessory or that can become possessory in the future

b) note: non-possessory interests = interest that provides only for the use of the land

c) when you have a present possessory interest of less than infinite duration, must have an accompanying future interest; when conveyance is silent as to next step, presumption of reverting back to original owner (or heirs)
3. three different methods of conveying property interest
a) inter vivos conveyance (during lifetime)

b) by will (note that heirs don’t acquire rts until after will-writer dies)

c) by rule of law (if owner dies intestate)

4. two types of present possessory interests

a) freehold estates (fee simple, life estate)

b) non-freehold estates (leasehold interests)

· term of years – estate with fixed duration

· tenancy at will – continues for as long as parties want it (terminable at any time by any of the parties)

· periodic tenancy – continues until one of the parties terminates; terminating party must give notice a minimum amt of time before end of current period

(a) e.g., month-to-month tenancy with minimum notice requirement

B. Fee Simple TC "Fee Simple" \f C \l "3"  – present possessory estate of potentially infinite duration
1. three characteristics of fee simple that developed over time
a) inheritability – used to revert back to landlord after death of tenant; c.1100, Henry I decided that tenants would be able to pass down a fee simple estate

b) alienability

· Statute Quia Emptores – tenants acquired rt to alienate interests in land without consent of their lords
· D’Arundel’s Case (1225) – tenants able to alienate interests in land without consent of their heirs; “and his heirs” (in conveying fee simple to begin with) now construed as term of art, not as giving heirs interest in the land
c) devisability – ability to pass fee simple down by will
· Statute of Wills (1540) – can pass down at law by will (not just at equity)
2. creation of fee simple
a) at common law, needed magic words “and his heirs” to signal a fee simple
b) today, presumption that you’re conveying a fee simple
3. seven characteristics of a fee simple absolute
a) ultimate in ownership – owner isn’t sharing ownership with anyone else, in terms of time (i.e., no accompanying future interest)
b) of potentially infinite duration – only comes to end if owner dies without heirs

c) generally inheritable – if owner dies intestate, will pass to owner’s heirs

· surviving spouse ( decedents ( antecedents (permitted in some states) ( collateral heirs ( escheats to state

d) freely transferable and marketable

e) freely devisable

f) indefeasible (unique to a fee simple absolute) – no conditions attached to keeping it

· note that there are other types of fee simples that could have conditions

g) no future interest
C. Life Estate TC "Life Estate" \f C \l "3"  – interest in land for the length of someone’s life
1. two types of life estates
a) “garden variety” life estate: “from O to A for life” – measuring life is grantee’s life
b) life estate pur autre vie: “from O to A for life of B” – third party measuring life
2. three ways to create/convey a life estate

a) by express words – drafting in a conveyance

b) by legal construction – inferred by a ct

· doesn’t really apply today, given presumption of fee simple

c) by marriage – historically, three types of life estates arose from marriage

· life estate by marital right (husband received int in real property of wife)

· courtesy (husband received this once a child was born in the marriage)

· dower (life estate received by widow – int in 1/3rd of certain of the lands husband had owned during the marriage)

3. other characteristics of life estates

a) transferable
· “O to A for life, then to B”; A then conveys to C ( A had life estate, B has future interest (vested remainder), C has life estate for life of A

b) defeasible (conditions can be attached)

c) life estate pur autre vie can be devisable (since interest holder can die before measuring life is over)

· note that garden variety life estate isn’t devisable (just ends w/ end of life)

II. Future Interests TC "II. Future Interests" \f C \l "2" 
A. general overview – types of future interests

1. future interests created in the transferor
a) reversion

b) possibility of reverter (companion interest to fee simple determinable)

c) right of entry (companion interest to fee simple subject to condition subsequent)

2. future interests created in transferees

a) remainders

b) executory interests

B. Reversion TC "Reversion" \f C \l "3"  – if transferor has a fee simple, and transfers less than the whole of the estate, and doesn’t specify who gets the remainder, default future interest is a reversion in the transferor

1. ways that a reversion can be created
a) expressly retained (e.g., “O to A for life, then reverts to O”)

b) implied reversion (e.g., “O to A for life”)

c) if part of a conveyance is struck down by law b/c declared invalid, as a default the law creates a reversion back to transferor
C. Remainders TC "Remainders" \f C \l "3"  – future interest in transferees
1. general characteristics of remainders

a) must be capable of becoming possessory immediately upon expiry of prior estate

· e.g., “O to A for life, then to B if B gives A a proper funeral” is NOT a remainder, since there has to be a gap in time b/t A’s death and funeral; interest reverts back to O during gap, B has springing executory interest
b) must not divest or cut short a prior estate

· exception: remainder can cut short a reversion in the transferor

c) all prior estates conveyed in this conveyance have to be particular estates (for less duration than a fee simple)

· i.e., O can’t say “O to A, and then to B” – can’t convey fee simple twice

d) can only be created by a grant in same instrument in which prior estate is created

· e.g. – #1: “O gives G to A for life”; #2: “O gives G to B after A’s life”

(a) after #1, A has life estate, O has reversion

(b) O can only convey what he has, so after #2, B only has a reversion

2. vested remainder
a) no condition precedent to remainder becoming possessory, other than natural expiration of prior estate

b) possible to identify who is taking possession

3. contingent remainder

a) subject to a condition precedent, OR

b) if remainder is created in favor of someone not yet born, or someone who can’t be readily identified

4. at common law, contingent remainders weren’t transferable; today, all types of remainders are transferable inter vivos, descendible (inheritable intestate), and devisable

5. vested remainders can be subject to complete divestment (subject to condition subsequent that can completely divest remainderman of his interest), or subject to open or partial divestment (class of remaindermen can be expanded to include as yet unknown people)

D. Executory Interests TC "Executory Interests" \f C \l "3"  – any interest that divests another interest is likely to be an executory interest
1. two types of executory interests

a) shifting – divests interest held by a transferee

· e.g., “O to A for life, but if B should marry during A’s life, then to B” – B’s interest would cut short A’s life estate (transferee)

b) springing – divests interest held by the transferor

· e.g., “O to A for life, then to B one year after A dies” – after A’s death, O would resume possession, then B would cut short interest of O (transferor)

· difference b/t springing executory interest and reversion/remainder: forced interregnum period (timing issue) makes this an executory interest

E. hypo for future interests: “O to A for life, then to A’s children and their heirs, but if at A’s death he is not survived by any children, then to B and her heirs”
1. at time of conveyance, A is alive and has no children ( A has life estate; A’s children have contingent remainder in fee simple (contingent b/c they’re unascertained); B has contingent remainder in fee simple (conditioned on A having no children at A’s death); O has a reversion in event that A’s life estate comes to an end before A’s death (improper behavior by A, etc.; ct would be reluctant to accelerate B’s possession, would want to wait until A’s death to see if A has children)

2. two years after the conveyance, twins (C and D) are born to A ( A has life estate; C and D have vested remainder subject to open (more children can be born), subject to complete divestment (C and D and their heirs could lose everything if C and D die before A dies); B has shifting executory interest
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I. The Impossibility of Bargaining with Prior Owners TC "I. The Impossibility of Bargaining with Prior Owners" \f C \l "2" 
A. dead hand control TC "Dead Hand Control" \f C \l "3"  – attempt by prior owners to control what happens to property once they’ve conveyed it

1. tension b/t prior owner who wants to retain some control over the land they have conveyed, and people who want land to be freely transferable and marketable
2. reasons to resist alienation

a) want to keep wealth (source of political power)

b) want to control behavior of family members

c) imposing these restrictions may increase current value of property
B. history – fee tail TC "Fee Tail" \f C \l "3" 
1. after D’Arundel said “and his heirs” was just a term of art, attempts by nobility to keep land in the family in other ways – “and the heirs of his body”
a) c.1250, cts began to interpret as fee simple conditional (if A had issue, A could convey fee simple)

2. Statute de Donis (1285) – abolishes fee simple conditional, replaces with fee tail
a) allows a grantor to pass land to A and then limit A’s ability to pass land only to his lineal heirs (children or grandkids); if A did not have any heirs, went back to original grantor or could pass to a designated 3rd party
b) subject to severe restrictions b/c all A could do is convey a life estate in the land
3. lawsuit of common recovery (1400) – method of barring the entail

a) principle of alienability reasserts itself

4. summary: fee tail is only of historical interest (general policy promoting alienability)

a) only states with fee tail (property passed down family line; when line ends, reverts back to grantor) – Delaware, Maine, Massachusetts, Rhode Island

b) only states with fee simple conditional (can’t transfer until have kids) – Iowa, SC
C. Defeasible Estates TC "Defeasible Estates" \f C \l "3" 
1. defeasible fee simple is subject to termination or divestment upon the occurrence of a future event (condition subsequent)

a) cts will recognize defeasible estates, but will generally characterize clauses as fee simple absolute with a covenant, rather than FSD or FSSCS

b) cts prefer FSSCS over FSD – don’t like FSD’s automatic termination of estate

2. Fee Simple Determinable TC "Fee Simple Determinable" \f C \l "4" 
a) created when grantor intends to grant fee simple only until a specified future event happens (ends automatically when future condition is met)
· accompanying future interest: possibility of reverter – grantor gets the interest back once specified future event takes place

b) durational language works as evidence of intent to create FSD (e.g., “so long as,” “while,” “during,” “until”)

· ex: “O conveys Blackacre to the Hartford School Board, its successors and assigns, so long as the premises are used for school purposes.”
c) Mahrenholz v. County Bd of School Trustees (IL, 1981) ( FSD

· Hs conveyed land to Δ school: “this land to be used for school purposes only; otherwise to revert to grantors”

(a) Hs later conveyed all interests to son (HH); HH conveyed his interests to π (May 1977); HH disclaimed his interest in property in favor of Δ (Sept 1977)
· issue: whether original conveyance from Hs to Δ was FSD (with possibility of reverter) or FSSCS (with right of entry)
(a) if FSD, HH automatically acquired a fee simple absolute once school broke condition, could have transferred to πs

(b) if FSSCS, HH only had a right of entry when condition was broken, which cannot be transferred inter vivos; right was extinguished once he signed his rights over to Δ school

· holding: FSD ( “only” (in original grant) is durational language
(a) “revert” – while not dispositive, it helps resolve ambiguity

· π’s actual possession now depends on several assumptions
(a) that May 1977 conveyance to πs was valid

(b) that that conveyance wasn’t impacted by Sept conveyance

(c) that school actually breached condition

(d) that school can’t claim adverse possession

(i) with possibility of reverter, Σ starts running right when condition broken; with right of entry, Σ starts running when original owner takes action to retake the land

3. Fee Simple Subject to Condition Subsequent TC "Fee Simple Subject to Condition Subsequent" \f C \l "4" 
a) fee simple that doesn’t automatically terminate but may be cut short or divested at the transferor’s election when stated condition happens
· accompanying future interest: right of entry – grantor has to take action in order to reclaim the land once condition is broken
· note: right of entry is not transferable
b) conditional language to show intent to create FSSCS (e.g., “upon condition that,” “provided that,” “but if”)

4. Fee Simple Subject to an Executory Limitation TC "Fee Simple Subject to an Executory Limitation" \f C \l "4" 
a) if condition is breached, land gets transferred to a third party (not back to grantor)

b) automatic transfer (more analogous to FSD than to FSSCS in this respect)

D. Restraints on Alienation TC "Restraints on Alienation" \f C \l "3" 
1. reasons to strike down restraints on alienation

a) may facilitate concentration of wealth in a few hands

b) undermines improvement/investment (land not in free market)

c) social efficiency – having open alienability will allow land to end up in the hands that will value it the most (best outcome for society)

2. reasons to allow restraints on alienation

a) short term – grantor has superior information

b) promote charitable giving (may want to have some influence over charity’s use of land donated)

c) personal autonomy (personhood theory)

3. if you have a fee simple, NO absolute restraints on alienation allowed; but can have partial restraints (can limit conveyances to certain people, or put time restraints on conveyances)

a) disabling restraint – withholds from grantee power of transferring his interest (“O to A for life, but A may not transfer his int, and if A does, transfer is null and void”)

· least likely to be upheld (absolute disabling restraint is void)

b) forfeiture restraint – if grantee tries to transfer interest, it is forfeited to another person (“O to A for life, but if A attempts to transfer the property, then to B”)

· more likely to be upheld than disabling restraint (A’s ownership of land isn’t as absolute; possibility of someone else being able to have interest)

c) promissory restraint – grantee promises not to transfer his interest (“O to A and his heirs, and A promises for himself and his heirs and successors in interest that the property will not be transferred by any means”)
· enforceable by contract remedies of damages or injunction

· rare, except in landlord-tenant context

4. Mountain Brow Lodge v. Toscano (CA, 1968) – Ts conveyed land to lodge; provided that if land failed to be used by lodge, or lodge transferred land, would revert back to Ts and heirs
a) holding: a limitation on the use of property, though it might serve to impede its transfer, will not be void as a restraint against alienation

· clause against sale of land is invalid, but clause restricting use is valid on public policy reasons (encouraging charitable giving, etc.)

E. Rule Against Perpetuities TC "Rule Against Perpetuities" \f C \l "3"  (another means of policing dead hand control)
1. an interest will be invalid if it isn’t going to vest within either the lifetime of someone who exists at the time the interest is created or 21 years after that person’s life ends
a) only applies to contingent remainders and executory interests
2. analysis to see if interests in a conveyance comply with RAP

a) determine whether there’s a validating life – a life that can guarantee that interests will vest in that life or within 21 years of that life

II. The Difficulty of Bargaining with Future Interests TC "II. The Difficulty of Bargaining with Future Interests" \f C \l "2" 
A. Baker v. Weedon (MS, 1972) – π’s husband devised his farm to widow (π) for life, then to her children if she had any, then to his grandchildren from prior marriage (Δs)
1. π ( life estate; her children ( contingent remainder; his grandchildren ( contingent remainder; reversion in his heirs
2. π wants to sell farm in order to have more income; Δs want her to wait b/c they think farm will increase in value in a few years – their future interest compromised by sale
a) note: if π sold on her own, could only sell life estate; went to ct to get judicial sale of her life estate and future interests

3. ct will order sale of property, even when future interests involved, in order to preserve value of the property; can also order sale (even when value of property not at stake) when it feels it’s in best interests of all parties
4. holding: will allow sale of only part of the property, and only if parties can’t agree on a way to provide for π’s reasonable needs

B. rights and obligations of life estate holders (given future interests at stake)

1. right to undisturbed possession of the land (subject to rt of future interest holders to come onto land to ensure that life estate holder is fulfilling obligations to maintain the land)

2. right to ordinary/reasonable income from the land

3. obligation to not commit waste (i.e., unreasonably using land in a way that reduces value)

a) factors for determining waste

· relative strengths of the interests of the present and future interest holders

· nature of the property interests of the competing parties

· conduct in question

b) remedies for waste

· damages (depends on strength of future interest)

· drastic: life estate holder may be required to forfeit their property interest (only happens in case of wanton waste, where future interest is vested)
III. The Difficulty of Bargaining with Concurrent Owners TC "III. The Difficulty of Bargaining with Concurrent Owners" \f C \l "2" 
A. three kinds of concurrent interests TC "three kinds of concurrent interests" \f C \l "3" 
1. joint tenancy

a) created if the four unities are satisfied

· unity of time: each joint tenant acquires interest at the same time

· unity of title: acquire interest through same means (same conveyance, will, or joint adverse possession)

· unity of possession: all entitled to possess the whole of the property

· unity of interest: entitled to equal shares of the same interest (though today, doesn’t have to be exactly equal shares)

b) right of survivorship – upon death of one joint tenant, estate continues automatically in surviving joint tenant (decedent’s interest is extinguished)

c) ability to sever – one joint tenant can unilaterally sever joint tenancy (creating a tenancy in common)

· can convey interest to a third party

· can convey interest to himself (cf. Riddle)

2. tenancy by the entirety

a) requires not only the four unities, but also that parties be married
b) right of survivorship
c) no ability to unilaterally sever; transference only if both parties transfer together

3. tenancy in common

a) only need one unity – unity of possession
b) descendible; can be conveyed via deed/will

c) common law presumption that conveyance to two individuals = tenancy in common

B. severing a concurrent tenancy TC "Severing a Concurrent Tenancy" \f C \l "3" 
1. Riddle v. Harmon (CA, 1980) – wife tried to terminate joint tenancy by granting herself an undivided one-half interest in the estate in a deed, in order to sever and dispose of share by will (if it stayed a joint tenancy, her share would be acquired by surviving husband π)

a) holding: joint tenant can sever by conveying interest to herself

· got rid of common law rule requiring 3rd party strawmen
b) policy concerns re allowing unilateral severing

· husband has no notice; wife is unilaterally defeating his expectations

· potential for fraud – joint tenant could write letter to himself conveying interest and severing tenancy, and destroy it if other joint tenant dies first so he can enjoy unilateral right of survivorship

2. Harms v. Sprague (IL, 1984) – two brothers (William and John Harms) have joint tenancy; John writes promissory note for his friend Sprague to co-sign loan; John dies

a) two issues: whether mortgage severed joint tenancy; whether mortgage still lies

b) holding 1: mortgage does NOT sever joint tenancy

· lien theory of mortgages – in giving a mortgage, title to the property isn’t transferred with execution of trust deed, but only upon execution and delivery of a master’s deed

· title isn’t transferred, so unity of title isn’t broken (no severance)

· don’t want to give creditors power to force someone to give up right of survivorship in order to borrow money

c) holding 2: since it was a joint tenancy, John’s interest extinguished once he died

· mortgage was on his interest in the land; nothing left once he died

· William gets full possession of land, with no mortgage left
C. rights and obligations of concurrent owners TC "Rights and Obligations of Concurrent Owners" \f C \l "3" 
1. partition – a joint tenant or tenant in common may demand partition of property at any time for any reason (or for no reason at all)

a) partition in kind (physical partitioning of the land)

· automatic right to partition in kind; will be ordered unless:
(a) impossible or extremely impractical

(b) not in best interests of all parties (economic and subjective costs)

· physical partition not possible in cases where one tenant takes up the vast majority of the land, or where there are multiple owners (such that partition would result in lots of teeny parcels)

b) partition by sale (sale of land and division of profits)

· often preferable, given valuation problems of partition in kind
· exceptions: strong personality interests; strong society interest in preserving the use of the land (can’t be reflected in market value of land)

c) Delfino v. Vealencis (CT, 1980) – tenants in common; V runs rubbish business on her portion, Ds want to develop into residential area
· V want partition in kind; Ds want partition by sale

· holding: partition in kind – Ds didn’t satisfy test for partition by sale

(a) physical partition would be practicable (only 2 competing interests, shape of land is divisible)

(b) physical partition in best interests of all parties – distributional concerns, V’s personality interest (her family home), etc.
· basically an equitable std – balancing the equities involved in both prongs

· note: suggestion that 2-prong test is an “or” std – satisfying either prong will be enough to take you to partition by sale

2. rent and exclusive possession by one co-tenant (presumptively valid: unity of possession)
a) no liability to pay rent unless ouster, fiduciary duty, or rent agreement

b) ouster – must demand entry and be refused

· remedy would then be half the fair market value of the land

· note: context-specific judgment re level of nuisance – ct may decide co-tenant brought ouster upon herself if nuisance too high, rule against her
c) accounting (rent from third party) – co-tenant would be entitled to half the rent being paid to other co-tenant

· co-tenant receiving rent from 3rd party is obligated to account to other co-tenants for rents; if rents received are greater than that co-tenant’s share, he is obligated to pay excess to other co-tenants

· note: w/o ouster, accounting is based on actual receipts, not market value

d) Spiller v. Mackereth (AL, 1976) – tenants in common, leased building; when lessee left, Δ began using it as a warehouse; π demanded Δ vacate half the building or pay half the rental value
· holding: no ouster, therefore no liability to pay rent

· request to vacate doesn’t establish ouster; Δ’s putting locks on doors isn’t enough to establish ouster
3. ex: Schwartzbaugh v. Sampson (CA, 1936) – π Schwartzbaugh (wife) joint tenant with her husband; husband wants to lease land to Δ Sampson, but π wife doesn’t want to let Δ on the land; husband entered into option w/ Δ to lease, w/o knowledge/consent of wife co-tenant; wife sues to have leases cancelled
a) one joint tenant can’t cancel lease on property entered into by other joint tenant

· all Δ lessee has is what husband has as a joint tenant; lease doesn’t affect the interests of other joint tenants (wife can still enter, use, etc. – is in effect joint tenant with Δ lessee)

b) other possible options open to π wife

· ouster – could make nuisance of self and be denied entry to land, and then be entitled to fair market rent (see note above re level of nuisance)

· partition against Δ

(a) partition in kind – Δ would be entitled to portion he improved

(b) not likely π would do this, since she wants Δ off property entirely; Δ also needs entire property for boxing pavilion

(c) partition by sale – auction of leasehold interest; Δ would get value of his improvements, rest of proceeds split between joint tenants
(d) if there were some kind of partition, wouldn’t sever joint tenancy

· partition against husband joint tenant – would sever joint tenancy

(a) not in π’s interest to do so (lose right of survivorship)

· action for accounting – π would get half the rent Δ is paying joint tenant

(a) not a great option – doesn’t sound like rent is very much

· best bet – hope husband dies during term of lease, so she gets land in entirety; lease is on husband’s interest, so would be extinguished
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A. Overview – protection of residential property TC "I. Overview – protection of residential property" \f C \l "2" 
B. zoning law (first comprehensive zoning Σ in 1916; recognized as constitutional in 1920)

C. nuisance law – but this only works after the fact

D. defeasible fees (e.g., “O to A for so long as A uses for residential purposes, and then to O”)

1. not a good method of protecting residential communities

a) possibility of forfeiture causes judges to be reluctant to enforce restrictions

b) can’t always count on O to be ready to take action if A breaks condition

E. covenants = best way to protect residential communities
II. Covenants and Servitudes TC "II. Covenants and Servitudes" \f C \l "2" 
A. three main types of servitudes
1. easement – an interest in land in the possession of another
a) allows easement holder to either use land in possession of another (positive), or to forbid the possessor from using it for some purpose (negative)

b) least important in terms of controlling land use

· cts very restrictive in recognizing negative easements

· cts typically refuse to imply easements (req that it be written)

2. real covenant – private form of land use control enforced at common law

a) note: covenants are more than contracts b/c they bind successors to interest as well

3. equitable servitude – in equity; control that didn’t meet technical req’s of real covenant

B. six requirements for creating a real covenant TC "Requirements for a Real Covenant" \f C \l "3" 
1. horizontal privity – specific kind of relationship b/t original contracting parties

2. vertical privity – relationship b/t estates of original contracting parties and successors
a) benefits: b/t estate of original promisee and successor to interest (enforcing party)
b) burdens: b/t estate of original promisor and party against whom enforcement sought
3. must touch and concern the land – not personal to individuals, but runs with the land
a) Bigalow test: covenant touches/concerns land if legal interest is affected (increased or decreased in value)

· burden – if promisor’s legal interest in land rendered less valuable

· benefit – if promisee’s legal interest in land rendered more valuable

b) Rst has suggested getting rid of this test, replacing with reasonableness test

4. intent – original contracting parties must have intended that the restriction bind the person against whom enforcement is sought, and benefit person seeking the enforcement

5. notice – person against whom enforcement is sought must have had notice of restriction

a) three types of notice that could be required

· actual (constructive) notice

· record notice: something in chain of title of successor to burden, indicating existence of restriction and possibly who can enforce covenant

· inquiry notice: if there were clues as to restriction, successor to burden should have asked about it

(a) with this approach, more likely to imply equitable servitude

6. must be written (to comply with Statute of Frauds)

C. three requirements for equitable servitude TC "Requirements for Equitable Servitude" \f C \l "3"  (note: much looser)

1. touch and concern

2. intent requirement

3. notice requirement

D. four conceptions of horizontal privity TC "Four Conceptions of Horizontal Privity" \f C \l "3" 
1. most restrictive (UK common law) – only between landlord and tenant

2. “simultaneous interest in the land” – exists if as the result of the transaction that resulted in two original parties both holding an interest in the land

3. “successive interest in the land” – exists where land is conveyed from one person to another and the restriction is created at same time this conveyance takes place

a) cf. Runyon – Mrs. G conveys land to Bs, Bs agree at same time to use restriction

b) also known as “grantor-grantee” horizontal privity

4. loosest – horizontal privity isn’t relevant at all, no requirements

5. side note: horizontal privity is less important when establishing a benefit – cts tend to be more concerned about imposing burdens on subsequent acquirers of benefits than in preventing people from benefiting

E. test for vertical privity TC "Test for Vertical Privity" \f C \l "3"  – depends on whether it’s the benefit or the burden running

1. test for burden to run vertically – only if successor in interest acquires the same estate that original party had, or an estate of equal duration

a) “same estate” = same type of estate (e.g., if B has a fee simple and C buys a fee simple in half the physical property, the burden runs)

2. test for benefit to run vertically – if successor in interest acquires an estate of the same or lesser duration as that of the original party

a) so benefit runs to anyone who buys any estate from original contracting party

3. side note: APer cannot sue or be sued to enforce covenant, since APer doesn’t gain an estate

F. Tulk v. Moxhay (UK, 1848) – T owns Leicester Square, sells part to Elms with covenant to maintain property as is (garden); through various conveyances, M gains E’s interest; M wants to build on land; T sues to enforce covenant
1. T can’t enforce this as real covenant – no horizontal privity (UK law req’s landlord-tenant)

a) under US law, could have been enforced as real covenant in a state that has grantor-grantee conception of horizontal privity

G. Runyon v. Paley (NC, 1992) – Gaskins conveys land to R; later, G conveys land to Brughs under covenant to only use land for residential purposes; Bs’ land eventually bought by P; P wants land for other uses; P sued by R and by Williams (G’s heir to interests)
1. question of if restriction can be enforced as real covenant or as equitable servitude

a) holding: enforceable by W as either real covenant or equitable servitude; but cannot be enforced by R as either
2. problems with R trying to enforce the use restriction

a) can’t be a real covenant – lack of vertical privity

b) can’t be an equitable servitude – intent of original parties wasn’t to protect R (R got land before Gaskins-Brughs conveyance); no notice that R would be able to enforce

3. privity considerations

a) grantor-grantee horizontal privity exists – G and B (original covenanting parties) agreed to have use restriction in conveyance

b) vertical privity

· burden runs – clear privity from Bs to P (conveyance of fee simple)

· benefit runs from G to W (inheritance of G’s interests/estates)

· benefit doesn’t run from G to R (interest acquired by Rs didn’t include benefits of the covenant subsequently created)

4. question of touch and concern – affecting legal interests in the land

a) clear that burdened land is impacted (negative covenant decreases value of interest)

b) in this case, negative covenant does increase value of benefited land

5. intent and notice requirements – met for W, but not for R
H. Hill v. Community of Damien Molokai (NM, 1996) – neighborhood restrictive covenant restricting use of land to single-family residences; Community bought a home and created a group home for four unrelated individuals with AIDS
1. holding: neighbors can’t enforce restrictive covenant against group home

2. no violation of covenant ( group home held to be a “family”

a) strong public policy interest in deciding group home = “family”

b) rule of construction – with ambiguous terms, must interp term in favor of free enjoyment of property (“family” as an ambiguous term)

3. even if violation were found, enforcing covenant would violate Fair Housing Act (FHA)
a) discriminatory intent – not clear that covenant intended discrimination against this class of ppl…

b) disparate impact – regardless of actual intent, would effectively discriminate against disabled individuals who need such homes in non-institutionalized settings

c) reasonable accommodation – wouldn’t have been unreasonable to allow this group home to be an exception to the restrictive covenant

I. Shelley v. Kramer (US, 1948) – race-based restrictive covenants

1. holding: judicial enforcement of such covenants is unconst – 14th A applies to state action
a) covenants themselves aren’t state action; private enforcement would be okay

2. question of holding judicial enforcement to be “state action” – overly broad?
a) judicial enforcement supposed to be neutral, just enforcing private agreements…

3. ct could have gone with common law prohibition against restrictions on alienation

a) right of blacks to participate in marketplace have been infringed – significantly reduced number of potential purchasers

J. common interest communities (use of restrictive covenants as structuring mechanism)
1. homeowners assns, condo assn, coops – owners must contribute to support of common property and of assn simply by buying a home there

2. Nahrstedt v. Lakeside Village Condominium Assn. (CA, 1994) – master deed to Lakeside Village stated that no animal shall be kept in any unit; N purchased unit, had three cats; homeowners assn demanded their removal, assessed fines; N sued assn

a) holding: rules of assn are generally enforceable as long as reasonable
· didn’t violate a fundamental public policy; wasn’t wholly arbitrary; didn’t impose a burden that far outweighed any benefit

· burden on π to show that covenant’s effect on the project as a whole was unreasonable

b) looks at reasonableness in terms of community as a whole, not vis-à-vis individual

· deferential std for bd decisions (business judgment rule)

c) most states req “reasonableness” to fetter discretion of assns to limit rules to protect health and happiness of community

III. Nuisance Law TC "III. Nuisance Law" \f C \l "2" 
A. shift from covenants (where deference to private agreements, binding upon successors) to nuisance law, where private contracting has broken down
1. framed in Pigouvian terms – tries to establish who is at fault / who has the right

2. guiding principle: may not use your own land in an unreasonable way that substantially lessens another person’s use and enjoyment of his own land
B. test for nuisance TC "Test for Nuisance" \f C \l "3" 
1. substantial nontrespatory invasion of the land, either intentional or unintentional
2. for intentional actions, have to establish that conduct was unreasonable (three tests)
a) threshold test: if harm to π has risen to certain threshold that marks pt of liability

· relief = injunction

b) Rst test 1: “weighing of the utilities” (balance benefits to Δ against harm to π)

· note that this is Kalder-Hicks efficient (aggregate CBA, not individual)

· relief = injunction

c) Rst test 2: if harm caused is serious; and if compensating π wouldn’t make it infeasible for Δ to continue the activity

· relief = damages only
3. Morgan v. High Penn Oil Co. (NC, 1953) – establishes nuisance action for intentional acts

a) threshold test to determine reasonableness of intentional action

· in practice, cts use this test more often than Rst tests – here, ct focuses on level of harm to π without weighing against social utility of Δ’s conduct

4. other factors that can be considered in determining if something is a nuisance

a) who was there first – goes to consideration of remedy (cf. Spur Industries)

· π coming to preexisting nuisance was least-cost avoider; AOR
b) public interest in preserving ways of life

c) idiosyncratic/personhood value (cf. Estancias comparison of π’s home and Δ’s air conditioning plant – homes more important to protect)

d) community norms – more likely to say something is a nuisance if it goes against established norms

e) whether π is “abnormally sensitive” to alleged nuisance (counts against π’s case)

f) who is the least-cost avoider – give property rt to high-cost avoider, give incentive to least-cost avoider to actually avoid the harm
C. remedies for nuisance actions TC "Remedies for Nuisance Actions" \f C \l "3" 
1. property rule of protection – injunction

a) when one party gets an injunction, other party gets nothing

b) not the end of the story, though – sets stage for bargaining

· injunction impacts bargaining positions – party with injunction has the property rt, so can set the terms of the bargaining

2. liability rule of protect – damages

a) key distinction b/t property and liability rules – here, court sets terms of future bargaining (sets prices)

3. Estancias Dallas Corp. v. Schultz (TX, 1973) – “balancing the equities” test for remedy

a) balancing cost of not granting injunction (to π) against cost of granting injunction (to Δ and to society)
· cost to π of not having a quiet backyard

· cost to Δ of having to replace noisy equipment

b) economic costs seem to favor Δ, but ct finds for π – idiosyncratic value of a home

· high value placed on intangibles, ct says it can’t place number on these

c) note: can be an imbalanced test – when weighing harms of granting injunction, you consider not only harms to Δ but also to greater society

4. Boomer v. Atlantic Cement Co (NY, 1970) – permanent damages remedy

a) balancing of equities test – specific costs of granting injunction (over 300 jobs at Δ co, over $45M investment) vs. costs to πs (about $185K)
· granted injunction, but would be lifted if Δ chose to pay permanent damages – continuation of nuisance activity with compensation to πs
· implicit invocation of Rst test 2 (damages won’t put Δ out of business)

b) criticism: ct looked at cost to πs too narrowly – assessed costs to these particular πs, didn’t account for costs to broader society/community
c) dissent: licensing a continuing wrong and saying that monetary payment is sufficient; no incentive to fix things once permanent damages are paid

5. Spur Industries v. Del E. Webb Development (AZ, 1972) – preexisting lawful industry
a) π residential developer came to the nuisance (feedlot)

b) holding: π should bear cost of feedlot relocation – injunction with damages for Δ

· Δ got liability right, π got property right

D. Calabresi and Melamed

	
	PROPERTY (injunction)
	LIABILITY (damages)

	π
	Rule 1 – Estancias, Morgan
	Rule 2 – Boomer

	Δ
	Rule 3 – no example in our case law
	Rule 4 – Spur


1. explanation of the four rules

a) Rule 1: abate activity by granting π injunctive relief (property right)
b) Rule 2: let activity continue if Δ pays damages; ct determines damages

c) Rule 3: let activity continue by denying all relief (no nuisance)

d) Rule 4: abate activity if π pays reasonable damages for shutting down, relocating

E. four stylized scenarios to think through remedies for nuisances
1. low transaction costs, ct has perfect info about harms to π and costs to Δ

a) ideal remedy = property rule (injunction)

· if ct gets it wrong, or circs change, parties can easily renegotiate (since low transaction costs)

· ct is in good position to determine who gets property rt (since perfect info)

b) ct decides who gets rt based on distributional preference, least-cost avoider

2. high transaction costs, ct has perfect info

a) ideal remedy = liability rule (damages)

· ct has perfect info, so can value the damages perfectly

· high transaction costs makes renegotiation (part of property rule) difficult

3. ct decides damages based on distributional preference, least-cost avoider

4. high transaction costs, ct has incomplete info (either about costs to π or costs to Δ)

a) ideal remedy = liability rule (damages)

· ct doesn’t have enough info to efficiently allocate property rt

b) award damages approximating the cost the ct does know (e.g., if ct knows π’s damages are X, will award damages in amount of X to π)

· Δ will continue only if activity is worth more than X

5. high transaction costs, ct has no reliable info about costs ( best approximates reality

a) in most cases, ct will award injunction to π (cf. Morgan)

· ct may lack good info; not really in position to engage in complicated analysis for setting damages

F. limitations of nuisance law as a means of controlling land use
1. difficulty for ct to make these determinations (when ct lacks info)

a) might be more legit for legislature to make such calls via zoning regulations

2. nuisance law may import too many value judgments

a) question of if people themselves can constitute a nuisance (cf. Arkansas Release Guidance Found. v. Needler – halfway house; πs challenged use of property based on who was using it)
b) we’d be more comfortable with legislature making these value judgments than cts

	7 • LAND USE CONTROL: PUBLIC ALTERNATIVES TC "7 • LAND USE CONTROL: PUBLIC ALTERNATIVES" \f C \l "1" 


I. The Fifth Amendment Takings Clause TC "I. The Fifth Amendment Takings Clause" \f C \l "2" 
A. Overview

1. why government has power to take in the first place

a) need to avoid holdouts – functional justification for takings power

· if government had to engage in consensual negotiations with everyone, would suffer holdouts from ppl who know government has to negotiate in order to get land for public purposes

b) government works for public interest (contra individuals with private interests)

· raises question of what exactly is in the public interest…

c) idea of state sovereignty – private property exists only b/c of grants from state (ultimate original owner of all property, retaining something of a future interest)

2. why there are const req’s limiting takings via compensation 

a) fairness – don’t want individuals to have to bear burdens of government public interest projects
b) cost internalization – force government to take costs into account

· criticism: why req government to account for costs, but not benefits

· criticism: there are other ways of keeping government accountable (votes)

c) insurance idea – arg that ppl wouldn’t invest if there’s no guarantee of protection (i.e., if government could just arbitrarily take land without compensating)

· criticism: under this rationale, compensation mandate is overinclusive; should just be protecting those investors who are risk-averse (not the risk-neutral ones who have diversified their interests, etc.)
d) political process – need for compensation in order to protect discrete and insular minorities who are least able to use political process to their advantage

B. Physical Takings TC "Physical Takings" \f C \l "3"  (government physically takes the property or claims title to it)

1. CATEGORICAL RULE #1: any permanent physical occupation authorized by the government is a taking per se, for which just compensation must be made
2. Loretto v. Teleprompter Manhattan CATV (US, 1982) – π bought apt building; previous owner had permitted Δ to install cable on building; state law prohibits landlords from interfering with installation of cable facilities, sets reasonable compensation at $1
a) ct established bright-line rule for permanent physical occupations
· intrusive – government effectively destroys rt to possess and use the occupied space, rt to exclude the occupier

· few problems of proof – categorical rule avoids line-drawing problems for physical occupations

b) as opposed to temporary physical invasions (where takings determination is based on balancing test – degree of econ impact, character of government action, degree of interference with owner’s physical investment)

· here: impact on value of property doesn’t matter; idea that PPO destroys each rt in the bundle of rts of property law

C. Regulatory Takings TC "Regulatory Takings" \f C \l "3"  (government regulates use of the property)
1. if government regulates land to the point that it loses all of its value, injured party can either sue to have regulation invalidated or seek damages
a) difficult question is when not all value is lost, but a significant part of value is

b) Hadacheck v. Sebastian (US, 1915) ( harms test
c) π operated a brickyard, which existed before the area was subsumed by the city; city then passed Σ prohibiting brickyards in that part of the city

d) holding: NOT a taking – no physical occupation; balance of harms in favor of gov’t

· note: this case was brought not as a takings case, but as a nuisance case; ct decided that brickyard was a nuisance and determined damages accordingly
e) distinction between government actions that curb a harm and that confer a benefit

· here: brickyard deemed a nuisance (noise and dust)

· distinction from Spur (preexisting lawful use)?  seems like city should have compensated π…

(a) motivations of developer in Spur different from those of city here

(b) req’ing residents to compensate for injunctions against preexisting lawful nuisance would disproportionately impact poor communities

f) CATEGORICAL RULE #2: government action that aims at curbing a harm (as opposed to conferring a benefit) is categorically not a taking 

· even if activity isn’t a nuisance per se, government can come in and control activity as a nuisance (in fact and law), and reg wouldn’t constitute a taking

· government has power to designate something a nuisance and control it

· note that this rule is revisited in Lucas (see below)

2. Lucas v. SC Coastal Council (US, 1992) ( property value totally extinguished
a) CATEGORICAL RULE #3: government action that deprives owner of all economically viable use of his land is a taking per se (exception if reg is codifying background principles of state nuisance and property law)
· total deprivation of all value is equivalent to physical appropriation
· regs that cause total deprivation carry risk that property is being pressed into public service under guise of mitigating serious harm

· less likely to have average reciprocity of advantage

· not burdensome on government – total deprivations not very common

b) problems with this categorical rule

· underinclusive: partial deprivations are still targeting individuals

· overinclusive: not all total deprivations single out one individual

c) ability to recover for a total deprivation isn’t absolute – limited to use restrictions that inhere in the title itself
d) nuisance exception – defines nuisance as under common law (CL principles)
· criticizes Hadacheck line of cases as too subjective – any creative person can reframe as curbing a harm

· limits force of Hadacheck rule – ct must closely scrutinize a government defense based on Hadacheck (no automatic deference to government)

e) “common law principles” aspect of exception
· no real guidance about when something that might be a principle of property/nuisance law actually rises to classification of a “principle”
(a) seems to be as fluid/subjective as the Hadacheck rule…
f) distinction between real property and personal property – traditionally a greater degree of control over personal property; much harder to bring Lucas claim against government interference with personal property
3. Palazzolo v. Rhode Island (US, 2001) – two obstacles to Lucas claim
a) to make Lucas claim, π must show that he is deprived of all beneficial uses of land
· question of defining underlying property interests – ct defines them broadly here (property interests consist of land at issue plus other land owned by π not impacted by reg – so π can’t claim total deprivation)

b) second obstacle to Lucas claim – π obtained property rts after reg was in place

· π was in effect on notice, couldn’t claim frustration of investment-backed expectations (i.e., couldn’t bring Penn Central claim, see below)

· after Palazzolo, open question was when a reg rose to level of a background principle of state law

D. Balancing Tests TC "Balancing Tests (for regulatory takings)" \f C \l "3"  – how most cts assess regulatory takings; contra categorical rules

a) Pennsylvania Coal v. Mahon (US, 1922) ( total restriction of use of land
b) Ms bought land, PC expressly reserved rt to mine under the land; Σ (Kohler Act) later made illegal mining under residences that posed a danger to private homes; Ms sued to enjoin PC from mining; PC argued that Σ was a taking
· three estates involved in this case (as recognized by PA law at the time)

(a) surface rts

(b) mineral rts (rt to coal that could be taken w/o endangering surface)

(c) support estate (rt to coal that would endanger surface when taken)

c) factors in determining whether reg goes far enough to constitute a taking

· extent of diminution in value of property (context-based analysis)

· notion of average reciprocity of advantage – suggests that an act won’t be considered a taking if burdened party also benefits from it

d) denominator question – how to define underlying property interests
· if very narrow (coterminous with what is taken), will find a taking; can be defined broadly such that property rts not infringed enough to be a taking
· majority defined narrowly (property interest at stake = support estate); entire estate taken away, so the Σ constituted a taking

· dissent defined broadly (property interest = all three estates); value of the particular coal that PC can’t mine is negligible, so Σ isn’t a taking

2. Penn Central v. City of New York (US, 1978) – balancing test includes consideration of investment-backed expectations of party whose property interest is taken
a) Grand Central designated an historical landmark; PC (owner of GC) entered into lease to construct office building above GC; proposals of architect hired by PC all rejected; PC sued city, claiming taking without just compensation

b) balancing test for determining whether a reg constitutes a taking

· economic impact (extent of diminution in value)

(a) majority here defines underlying property rts very broadly

· extent to which reg interferes w/ distinct investment-backed expectations
(a) see if reg frustrates owner’s reasonable (objective) expectations

(b) here, expectations limited to present uses of property (i.e., PC’s expectations not frustrated b/c can still use GC as a train station)

(i) Palozzolo extended to future uses; not limited at all today

· character of government action
(a) taking more likely to be found when reg characterized as physical invasion rather than adjusting benefits/burdens for common good
c) note: Penn Central doesn’t provide guidance as to weighing the three factors

d) ct held that impact on π was mitigated by existence of Transferable Development Rights (π not completely prohibited from making improvements)
· e.g., zone that allows 50 stories on a building; developer only builds 30 on one building, so can transfer the 20 to another building

(a) majority: TDRs impact takings analysis – reduce impact of reg on π

(b) dissent: TDRs should only be in compensation analysis – just b/c π can transfer rt doesn’t mean rt will have same value on another piece of property; TDRs as mitigating factor in takings analysis may allow govt to acquire property w/o fully compensating owners
· depends on baseline – if baseline is landmark property plus all other properties where TDR can be used, TDR should be in takings analysis
(a) if not, TDR should be in compensation analysis

E. Denominator Question TC "Denominator Question" \f C \l "3"  – how to go about defining the underlying property rights
1. question 1: decide what the “building block” is (the property we’re looking at)
a) physical entity – the literal property (e.g., coal, city block)

b) bundle of rights – the entire bundle (e.g., right to mine coal generally)

c) separate sticks in the bundle of rights (e.g., support estate)

2. question 2: decide what percentage of that property will be the baseline
3. other things to consider
a) temporal dimension of property (e.g., Tahoe, see below)

b) functional dimension of property (separate based on different uses)

c) spatial terms – most common approach in cts; results in takings being found more often, since it’s easier to say what is taken is a relevant percentage of the whole

4. Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Ag (US, 2002) – more on defining underlying property interests

a) temporary moratorium doesn’t constitute total deprivation

· when you define relevant property parcel in temporal terms, and then take out a slice of time, this doesn’t constitute a taking

· Penn Central balancing test requires you to look at whole parcel, in terms of time (otherwise, every delay or moratorium would amount to a total ban)

b) defined underlying property interests such that categorical rule doesn’t apply

· ct emphasized importance of a Penn Central balancing test instead of a categorical rule in majority of takings cases

· Lucas rule limited to extraordinary circs where no productive or economically beneficial use of land permitted
II. Zoning TC "II. Zoning" \f C \l "2" 
A. Overview and Euclid TC "Overview and Euclid" \f C \l "3"  (leading case)

1. only the state has the power to zone; has been delegated to cities/counties by enabling Σs

2. zoning segregates uses of land into geographic regions (use, area, and height districts)

3. constitutional concerns

a) if zoning is going to be changed, DPC requires that landowners be given a hearing
b) zoning restrictions must be for a legit government objective
c) EPC requires that all similarly situated landowners be treated equally (unless legit reason for not doing so)

d) if zoning amounts to a taking, just compensation must be given by the state

e) a use that is no longer permitted due to a zoning change is a nonconforming use
· most cts say that landowner must be given a reasonable period of time to cease his nonconforming use

4. Village of Euclid v. Ambler Realty (US, 1926) – test case, established const’lity of zoning
a) village enacted comprehensive zoning ord restricting uses of property according to areas on a master plan; AR’s land fell into three different categories (use, height, and area districts)
· note: AR didn’t bring suit on takings grounds – would have lost, since city could bring Hadacheck claim (ord meant to curb nuisances)

b) holding: upheld zoning against const challenge on substantive due process grounds

· applies rational basis review (light level of scrutiny) – no fundamental rt at stake, so no strict scrutiny

· zoning ord valid – passed in pursuance of police power
(a) invokes concept of nuisance to define police power; seems willing to countenance legislative definition of “nuisance”

c) city is justified in broad exclusion of industry from residential areas

· deference to legislative decision – permissible to allow broad exclusion b/c difficult to determine exactly what kind of industry constitutes a nuisance

d) city is justified in excluding apt buildings and light industry from residential areas

· quality of life argument; suggestion that apt buildings are parasitic (come very near to being nuisances)

e) note: zoning ord can be unconstitutional as applied in certain circs
· not unconstitutional in general, on its face – but individual challenges to the application of the ord can be available

B. Nonconforming Uses TC "Nonconforming Uses" \f C \l "3"  ( PA Northwestern Distributors v. Zoning Hearing Bd (PA, 1991)
1. town passed ord forbidding adult enterprises within certain areas around schools, hospitals, etc.; required preexisting lawful businesses to comply within 90 days of enactment
2. holding: zoning ord that requires amortization and discontinuance of a lawful preexisting nonconforming use is violative of state const as a taking without just compensation
a) any preexisting lawful use has a right to continue unless it’s abandoned, a nuisance, or extinguished by eminent domain
3. distinction b/t zoning retroactively (preexisting uses) and prospectively – discontinuance of preexisting uses requires just compensation
a) encourages investment (compensate ppl when they actually invested in productive uses of property)

b) personhood theory of property

c) taking away rt to existing use is closer to a taking than taking away rt to future use

d) concern for adverse impact on third parties (e.g., employees) in discontinuing an existing use

4. dissent: amortization isn’t categorically unconstitutional; just has to be reasonable

a) most states allow reasonable amortization periods for nonconforming uses

C. Variances TC "Variances" \f C \l "3"  ( Commons v. Westwood Zoning Bd of Adjustment (NJ, 1980)
1. π wanted variance to allow building house on property that didn’t meet frontage area req

2. standard for granting a variance

a) landowner has to establish undue hardship if restriction is enforced as is

· undue hardship = no effective use of land (note: doesn’t mean landowner gets to use the land in its most profitable use)

· look at origins of the undue hardship (if landowner brought it upon self)

· look at history (whether any attempt by landowner to comply)

b) landowner has to satisfy negative criteria
· can’t be contrary to purposes of zoning ord

· can’t be detrimental to the public good

3. ct’s standard of review of a bd decision not to grant a variance

a) Bd has to provide statement of specific findings of fact to justify decision

· ct criticizes Bd’s conclusory statement that variance would impair purpose of zoning ord

· Bd should make factual determinations (first level of decision-making)

4. note: this case rare in overturning a bd decision not to grant variance

a) usually cts give power/leeway to bds (expertise, efficiency, political accountability)
D. Special Use Exceptions TC "Special Use Exceptions" \f C \l "3"  ( Cope v. Inhabitants of the Town of Brunswick (ME, 1983)
1. difference between variance and special use exception

a) variance allows you to do something expressly prohibited by zoning ord

b) special use exception allows owner to do something that is contemplated (but not explicitly permitted in those circs) by ord
2. πs challenge ord as facially unconst (πs trying to build apts in area zoned for residential use; ord allowed for special exceptions to be granted so long as not contra public good and won’t devalue or alter essential characteristics of surrounding property)
3. holding: ct strikes down two components of ord – these provisions, which Bd was supposed to use to make decisions, were overly broad, don’t give enough guidance
a) local zoning bd doesn’t have authority to take action based on general statements of policy contained in zoning ord – improper delegation of legislative authority

b) note different std for variances and special use exceptions
· special exceptions so facts-based, etc., that decision to grant/deny must be much more narrowly tailored

· in passing ord and granting power to make special exceptions, City Council has already made decision about what is in the public good

c) in giving Bd too much leeway (not enough guidance), Council is making Bd reconsider the decision Council already made

d) since π met all other req’s (beyond the 2 struck down), exception should be granted

E. Zoning Amendments TC "Zoning Amendments" \f C \l "3"  ( State v. City of Rochester (MN, 1978)
1. parcel of land zoned for single-family dwellings; application for zoning amendment to allow apt building; zoning bd recommends application be rejected; Council rezones anyways; neighboring homeowners appealed decision
2. application for zoning amendment instead of variance or special use exception

a) MN doesn’t grant use variances

b) zoning ord didn’t provide for possibility of granting this type of special exception

c) rezoning is unlike special exception in that rezoning can permit property to be used in a manner formerly forbidden

3. homeowners’ arguments for invalidating zoning amendment

a) act of rezoning is quasi-judicial, should be held to substantial evidence std

b) OR, if it’s quasi-legislative, then it was arbitrary and capricious

c) OR, it was invalid spot zoning

4. holding: adopting or amending a zoning ord is legislative, so subject to lower std of review

a) unless opponents to rezoning can show there was no rational basis, rezoning will be upheld; deference to legislative determinations of what zoning classifications best serve the public welfare
b) fact that rezoning doesn’t comply with comprehensive land plan doesn’t make it arbitrary/capricious – comprehensive plan is meant to guide future development, to reflect growth/change of community
5. dissent: std of review for rezoning should be the same or higher than that for special use exceptions – reliance arg (one reason why families moved here was in reliance on zoning)

III. Modern Day Challenges for Zoning TC "III. Modern Day Challenges for Zoning" \f C \l "2" 
A. household composition ( Village of Belle Terre TC "Belle Terre" \f C \l "3"  v. Boraas (US, 1974) – exclusion of non-families
1. ord restricts use of area to single-family dwellings; defines “family” as any number of related persons (by blood, adoption or marriage), but only up to two unrelated persons
a) π challenged capping of number of unrelated persons; arg that this was an unconst restriction on rt to travel, to privacy, to migrate and settle w/in state, etc.

b) πs arg that since there’s a fundamental rt at stake, strict scrutiny applies

· law has to be for a compelling and substantial government interest

· has to be narrowly tailored, to be necessary for the government purpose

c) possible alternative arg πs could have made – for rational basis review

· law must rationally relate to a legitimate government interest

· suggestion that social homogeneity isn’t a legitimate government interest

2. holding: household composition is a legitimate and constitutional basis for zoning

a) no fundamental right is violated by the ordinance

3. dissent: fundamental rights to association and privacy are violated, so strict scrutiny

a) compelling government interest – controlling pop density, traffic, etc.

b) but law isn’t narrowly tailored to achieve these goals (cap on number of unrelated persons isn’t strictly necessary to achieve goals)

4. this case highlights ultimate disagreement over levels of scrutiny to apply in zoning cases
B. family composition rule ( City of Edmonds TC "City of Edmonds" \f C \l "3"  v. Oxford House (US, 1995) – handicapped home

1. ord set cap on number of ppl who could live in a “family” unit; Δ opened group home for 10-12 recovering alcoholics; Δ asked city to make reasonable accommodation

2. Fair Housing Act prohibits housing discrimination against handicapped persons

a) exemption in FHA: any reasonable Σ simply setting out maximum number of occupants isn’t under purview of FHA
3. holding: FHA exemption doesn’t apply; ordinance unconst as violative of FHA

a) ord was a land use restriction, defining “family” – not merely cap-setting Σ

C. exclusionary zoning ( Southern Burlington Co NAACP v. Township of Mt. Laurel TC "Mt. Laurel" \f C \l "3"  (NJ, 1975)
1. claim of economic discrimination, exclusion of low-income ppl through zoning
a) zoning ord permitted only single-family detached dwellings

2. holding: const obligation to provide realistic oppty for construction of low- and moderate-income housing in a municipality, that meets the municipality’s fair share of need for such housing
a) no municipality may exclude or limit categories of housing solely for fiscal reasons

· when it is shown that a developing municipality hasn’t made realistically possible a variety/choice of housing, a facial showing of violation of subst due process or EPC has been made

· burden then shifts to municipality to establish a valid basis for its action

b) elements of zoning ord here that were held to be exclusionary and unconst

· planned unit developments: restrictions on number of ppl who could live in them (e.g., on number of kids), and requirements for high-priced amenities
· land zoned for residential purposes was targeted at building single-family dwellings, with additional restrictions that had effect of increasing price of these single-family houses (excluding poorer families)
· extent of land zoned for industrial purposes – town was being disingenuous in zoning 22% for industry; town was really just holding that land, creating scarcity and driving up prices of residential lots
c) fair share req – when land use reg has a substantial external impact (i.e., forcing out low-income families to nearby municipalities), the welfare of the state’s citizens beyond the borders of the municipality cannot be disregarded

· gives some clue as to what a region is, but little guidance as to how to determine a municipality’s “fair share”

d) remedy – gave 90 days to comply; seemed to have confidence in municipality’s good faith (or at least willing to give it a chance to fix its own mistakes)

· but municipalities all dragged feet… led to ML(II)
3. Mount Laurel (II) (1983) – ct establishes steps to enforce const obligation of ML(I)
a) cts may take lead in enforcing fair distribution of all income classes among residential areas

b) builder’s remedy – if a municipality isn’t satisfying ML obligation, ct can order issuance of permit to builder to build low- to moderate-income housing
· as long as 20% of units in proposed development set aside for low- or moderate-income housing, builder can obtain this builder’s remedy

c) result: cts authorizing development, circumventing standard land use process

· claim that municipalities have failed their duty

4. legislative response to ML(II) – Σ creating admin process for increasing low- to moderate-income housing in NJ; created Council on Affordable Housing

a) cities satisfy ML obligation by submitting plans to Council; once Council approves, city is insulated from further ML litigation

b) voluntary admin process – only about 50% of municipalities go through it

5. Mount Laurel (III) (1986) – admin process challenged, but upheld
a) by this point, ct wanted to give deference to legislature’s decisions on point

b) since then: some compliance, but not total – still have large unmet needs for low- and moderate-income housing
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